STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 97B067

EDWARD J. GRZECHOW AK,
Conpl ai nant ,
VS.

DEPARTMENT OF CORRECTI ONS,
COLORADO TERRI TORI AL CORRECTI ONAL FACI LI TY,

Respondent .

Hearing was held on April 18 and 29, 1997 before
Adm ni strative Law Judge Robert W Thonpson, Jr. Respondent
appeared through Mark MKi nna and was represented by Ceri WIIians,
Assi stant Attorney General. Conpl ai nant appeared and was
represented by James R G lsdorf, Attorney at Law.

Respondent called five wtnesses: Steve MlLaury, DCC
| nvestigator; Larry Todd, DOC Captain; Dolly Porter and Kevin
M tchel |, DOC Correctional Oficers; and Mar k McKi nna,
Super i nt endent, Col orado Territorial Correcti onal Facility.
Conpl ainant testified on his own behalf and called no other
Wi t nesses.

Respondent’s Exhibits 1 through 5 and 9 were stipulated into
evi dence. Exhibits 6, 7 and 8 were admtted over objection.
Exhibit 7A was not admtted. Exhibit 10 was not offered.
Conpl ai nant did not proffer any exhibits.

MATTER APPEALED

Conmpl ai nant appeals the disciplinary termnation of his
enpl oynment .

| SSUES
1. Whet her conplainant conmtted the acts for which
di sci pli ne was i nposed,;
2. Whet her the discipline inposed was within the range of

alternatives available to the appointing authority;
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3. Whet her respondent’s action was arbitrary, capricious or
contrary to rule or |aw

4. Whet her the R8-3-3 neeting was properly conduct ed;

5. Whether the discipline was inposed by a properly
del egat ed appoi nting authority;

6. Whet her either party is entitled to an award of attorney
fees and costs.

PRELI M NARY MATTERS

On May 13, 1997, the admnistrative | aw judge was hospitalized
and subsequently entered into an extended period of sick |eave. A
case status conference was held on June 10, 1997 before Judge
Margot Jones. The parties stated their desire to have the initia
deci sion issued by the original judge and, accordingly, waived any
challenges to the tineliness of the initial decision.

Evi dence of the result of a polygraph exam nation was ruled
per se inadmssible in these proceedings as insufficiently
reliable, even if relied upon by the appointing authority in making
hi s decision regarding discipline. Additionally, under the facts
of this case, the proffered polygraph evidence was found
i nadm ssi bl e because the proper foundation was |acking as to the
qualifications of the operator and the certification of the
machi ne. See, e.g., People v. Anderson, 637 P.2d 354 (Colo. 1981);
People v. Hutton, 831 P.2d 486 (Colo. 1992).

FI NDI NGS OF FACT

1. Conpl ai nant, Edward G zechow ak, becane enployed by
respondent, Departnent of Corrections (DOC), as a correctional
officer in April 1987. He was assigned to the Colorado Territorial
Correctional Facility (CTCF) in the Canon Region on July 1, 1995.
He obtained the rank of seargent.

2. On April 21, 1996, CICF inmate Ci sneros told a
correctional officer that he knew where a handcuff key was hi dden
in the exercise yard and that he woul d supply the key in exchange
for perm ssion to nmake a tel ephone call.

3. That evening, Captain Todd ordered that the yard be
closed in order to search for the key, considering a mssing
handcuff key to be a serious security risk.

4. | nmates value their tine in the exercise yard and wll



general ly be di sappoi nted when the yard is cl osed.

5. At sone point, an inmate asked conpl ai nant why the yard
was being closed. In the presence of other inmates, conplai nant
responded, “Go ask Cisneros.”

6. Two days later, on April 23, 1996, G sneros was assaul ted
and injured by another inmate, who called G sneros a “snitch” as he
attacked him

7. By letter dated May 13, 1996, DOC |nspector General
Robert Cantwel | advi sed conplainant that a conplaint had been filed
against him alleging staff msconduct and that an investigation
regarding the matter would take place. (Exhibit 1.)

8. On August 16, 1996, CTCF Superintendent Mark MKi nna sent
a letter to Canon Region Director Mary West requesting that he be
del egated the appointing authority to hold a predisciplinary
nmeeting wth conplai nant. (Exhibit 2.) West responded in the
affirmati ve on the sanme day, granting MKinna “full authority to
make any final decisions deened necessary.” West did not provide
a photocopy of her letter to anyone. (Exhibit 3.)

9. West was del egated the appointing authority for the Canon
Region on July 12, 1996, via a letter of delegation from Jerry
Gasko, the Acting Deputy Director of Correctional Services and the
statutory appointing authority. (Exhibit 4.) 1In his letter, Gasko
directed West as foll ows:

Accordingly, you are hereby delegated authorities,
duties, powers, and responsibilities of “Appointing
Aut hority” for positions assigned under your office.
“Appointing Authority” is defined in Colorado State
Personnel Rules, wth specific reference to Rules,
Chapter 1, Article 4. You may further delegate this
“Appoi nting Authority” as you determ ne necessary for the
effective functioning of your office after having
obtained ny approval. Al'l  requests for further
del egati on nust be approved by ne. Your approval for the
del egation nust be in witing to the delegate and I amto
be copi ed.

In case you del egate “Appointing Authority” to adm nister
corrective or disciplinary actions pursuant to Chapter 8
of the Col orado State Personnel Rules, you are rem nded
that partial delegation in such matters is not all owed.
The del egee’ s decision is not subject to your reviewin
corrective or disciplinary actions. Thus, it is
recomended by (sic) such delegation, if any, be nmade on
an individual <case basis after you have had an
opportunity to determne the nature of the case and



consequently, the level of “Appointing Authority” at
whi ch the case shoul d be consi der ed.

10. On the day that he was del egated the requisite appointing
authority, August 16, MKinna sent to conplainant a notice of the
scheduling of a Rule R8-3-3 neeting to discuss “your involvenent in
an incident which resulted in an assault on inmate Ci sneros....”
(Exhibit 5.)

11. On Novenber 20, 1996, MKinna term nated conplainant’s
enpl oynent, the factual basis being that the assault on inmate
Ci sneros “may have been precipitated” by conplainant’s statenents
in front of other inmates. (Exhibit 8.)

12. The termnation letter was routinely copied to eleven
sources, including the Deputy Director of Correctional Services.
This was not done as a specific effort to informJerry Gasko.

13. Conplainant filed a tinely appeal of the disciplinary
action on Novenmber 26, 1996.

DI SCUSSI ON

At the cl ose of respondent’s case-in-chief, conplainant noved
for judgment in his favor and an order dism ssing the personne
action on grounds that respondent did not establish that Mark
McKi nna was properly authorized to take the disciplinary action and
that there was no proof that Jerry Gasko approved the del egati on of
authority fromWst to MKinna. Respondent argued in return that
there is a presunption of the regularity of personnel actions and,
further, that the del egati on was proper because Gasko ratified the
di sciplinary action. The adm nistrative |aw judge reserved ruling
on the motion until the close of all the evidence.

After a considered review of this issue over a period of tine,
it is now found that the disciplinary action was not taken by a
properly delegated appointing authority, and the action nust
consequently be rescinded. Since the action is void in the first
instance, it is wunnecessary and counterproductive to reach a
determ nation of the case on the nerits of the factual allegations.

Rul e R1-4-2, 4 Code Colo. Reg. 801-1, provides in full:

Del egat i on. The appointing authority may delegate
authority for all personnel functions and actions.

(A) Unless otherwi se specified in these rules, such
del egation need not be in witing so long as the
appointing authority ratifies the action taken. The
appointing authority is presuned to have ratified the
action taken wunless he takes specific action to
countermand it within a reasonable period of tine.



(B) The delegee may further delegate authority for
personnel actions only if, and to the extent, authorized
to do so in witing by the appointing authority. If so
aut hori zed, then further del egation shall be governed by
subpar agraph (A) above.

The parti al del egation of appointin authority over
di sciplinary actions is prohibited by Rule R3-3-3(D)(1)(c), 4 Code
Col 0. Reg. 801-1, which provides:

Appointing authorities may del egate all responsibilities
under this rule. There may not be partial delegation....

The parties agree that Jerry Gasko was the appointing
authority from whom the delegation nust flow See Colo. Const.
Art. XII, 813(7); 824-50-129, C. R S Gasko properly del egated
appointing authority to Mary West via a witing which authorized
West to further delegate the appointing authority only after
obtai ning Gasko’s approval and instructing Wst to copy Gasko on
any letter of further delegation. These provisions were ignored by
West in further delegating the appointing authority to MKinna,
directly contravening the provision of RL-4-2(B) requiring further
del egation of authority for personnel functions to conply with the
extent of the authorization fromthe appointing authority. Only
when that authorization is foll owed does subparagraph (B) relate to
the further del egati on being governed by subparagraph (A). Thus,
respondent’s ratification argunent fails in this instance.

Gasko correctly pointed out to West that disciplinary actions
are not subject to review A disciplinary action is not subject to
the ratification provision because such would anount to the partial
del egation of the appointing authority for personnel actions,
prohi bited by R8-3-3(D)(1)(c), quoted above.

The ratification clause of Rl-4-2 does not permt a violation
of the rule to be cured by sinply providing the statutory
appointing authority with a copy of the ultimate disciplinary
letter. This interpretation would go against the spirit of the
rule and render the rule w thout effect.

No part of Gasko's letter indicates that the provisions of the
letter may be violated and the violation cured by including Gasko’'s
name on the list of those sent a copy of the disciplinary letter.
Nor does Gasko attenpt by his letter to reserve for hinself the
right to countermand the disciplinary action thereby overruling
the decision of the del egated appointing authority who had been
clothed with authority to inpose discipline, a stance which would
unjustifiably alter the procedural structure for the inposition of
discipline for state enployees. West, herself, seenms to have
recogni zed this when she granted to McKinna “full authority to nake
any final decisions deened necessary.”



The record is devoid of evidence that Gasko ratified West's
further del egation of authority, or even knew about it. He was not
copied on the necessary letter. Nor does the record support a
finding that Gasko ratified the disciplinary action, which, as a
requi renent, would have anmounted to a partial delegation of
appointing authority because McKi nna woul d have been denied ful
authority to inpose discipline vis-a-vis this conplainant. If an
act can be ratified, it can be nullified. Ratification should be
limted to oral delegation, as the rule provides, because in that
circunstance the terns and conditions are not defined.

A disciplinary action taken by someone not |awfully authorized
to do so is groundless, frivolous and taken in bad faith.
Respondent did not proffer a factually justifiable excuse for its
unl awf ul conduct. Conplainant is entitled to an award of attorney
fees and costs under 824-50-125.5, C R S. of the State Personnel
System Act.

Conpliance with the subject personnel rules serves the purpose
of preserving the integrity of the personnel system and is not
bur densone. Conpliance with the terns of the appointing
authority’ s delegation letter would have tracked the rules and, in
a |li ke manner, would not have been unduly burdensone.

The presunption of the regularity of an agency’'s daily
personnel activities does not apply to this situation, where a
particul ar action was chall enged on specific grounds. The burden
rests with the agency to prove that the disciplinary action was
taken by a lawful authority. This record cannot sustain such a
findi ng. Even if there were a presunption that everything the
respondent did was correct, the presunption is rebuttable, not
absol ute, and was successfully rebutted in this case.

CONCLUSI ONS OF LAW

1. In view of the outcome, no finding is made on this issue.
2. In view of the outcome, no finding is made on this issue.
3. Respondent’s action was arbitrary, capricious and

contrary to rule.

4. The R8-3-3 neeting was not properly conducted because of
the lack of a properly del egated appointing authority.

5. The discipline was not inposed by a properly del egated
appointing authority.

6. Conplainant is entitled to an award of attorney fees and



costs.

ORDER

Respondent’s action is rescinded. Conplainant is reinstated
to his former position with full back pay and benefits fromthe
date of termnation. Respondent shall pay to conplainant his
reasonable attorney fees and costs incurred in pursuing this
action.

DATED this day of
July, 1997, at
Denver, Col orado. Adm ni strative Law Judge

CERTI FI CATE OF MAI LI NG

This is to certify that on the __ day of July, 1997, | placed
true copies of the foregoing INITIAL DECI SION OF THE ADM N STRATI VE
LAWJUDGE in the United States mail, postage prepaid, addressed as
foll ows:

James R G I sdorf

Attorney at Law

1390 Logan Street, Suite 402
Denver, CO 80203

and in the interagency nail, addressed as foll ows:

Ceri C. WIlians

Assi stant Attorney General
State Services Section

1525 Sherman Street, 5th Fl oor
Denver, CO 80203







